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		Abstract

		Congress has enacted several nonrecognition corporate provisions where changes are made to the form of ownership and where forcing the recognition of income could prevent those changes from taking place even though they would provide a more efficient and economically beneficial structure. One such provision is Â§ 351 which provides nonrecognition treatment to shareholders who contribute property to a controlled corporation in exchange for corporate stock. When Â§ 351 applies, the shareholder's basis in the corporate stock received and the corporation's basis in the contributed property are calculated to carry forward any realized but unrecognized gains or losses (subject to certain exceptions described in this article).    

For example, assume A, an individual taxpayer, exchanges Blackacre, unimproved land, to X Corporation in a Â§ 351 exchange for 100 shares of X Corporation stock. A's basis in Blackacre is $50,000 and the fair market value of the property is $20,000. Ignoring limitations, A's basis in the X Corporation stock received in the exchange would be the same basis that A had in Blackacre ($50,000); and X  would also take a $50,000 basis in Blackacre.    

It is not difficult to understand why some commentators and Congress view this example as abusive. A has used the corporate tax system to create two depreciated assets from one. That is, A took the depreciated asset Blackacre and, through a nonrecognition exchange with X, created the depreciated asset of X Corporation stock while also the corporation keeps Blackacre as a depreciated asset. A was able to create two tax losses (the loss that X will recognize when it sells Blackacre and the loss that A will recognize when he sells his X Corporation stock) from one depreciated asset.    

In Part V of the article, we explore the question of the extent to which the creation of a double loss should be considered an abuse of the tax system. As our title suggests, we conclude that it is an abuse only in limited circumstances and that Congress has overreacted in prohibiting all duplications of net built-in losses. It would be better to tailor the restrictions to deal with those situations that are abusive.  However, Congress believes that any duplication of a net loss is an abuse and has passed several provisions that prevent taxpayers from creating a double net loss. As discussed in detail below, Parts II through IV of the article review the operation of those provisions and illustrate significant problems with their approaches. While those provisions provide useful background material and illustrate the history of Congressional attempts to restrict the areas in which double losses can be utilized, a reader interested only in our discussion of why the creation of a double loss often is not an abuse may skip directly to that section of the article. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Tax, Corporate, Loss, Deduction

	
	

	
    

    
	

	
	
		JEL Classification: H20, H25, H26, K34

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Kahn,  Douglas A. and Kahn,  Jeffrey H., Prevention of Double Deductions of a Single Loss: Solutions in Search of a Problem. Virginia Tax Review, Vol. 26, p. 1, 2006,  Available at SSRN: https://ssrn.com/abstract=892476
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Douglas A. Kahn

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Michigan Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Michigan Law School  ( email )

			

			
			
				
				
				
					625 South State Street
Ann Arbor, MI  48109-1215
United States
734-647-4043 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Jeffrey H. Kahn (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Harry M. Walborsky Professor, Florida State University College of Law; Associate Dean, Business Program]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Harry M. Walborsky Professor, Florida State University College of Law; Associate Dean, Business Program  ( email )

			

			
			
				
				
				
					425 W. Jefferson Street
Tallahassee, FL  32306
United States
850.644.7474 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://www.law.fsu.edu/faculty/jkahn.html
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      183

			

		
		
		
			Abstract Views

			    1,796

		

		
		 
		
			Rank

			  298,947

		

		
	


	

	
		
			
				        3 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Penn State Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Penn State Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,141

                                    

                                    
                                        PAPERS

                                              684

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Rebecca Mattson at The Pennsylvania State University (University Park) â€“ Penn State Law, Steven D. Hinckley at The Pennsylvania State University (University Park) â€“ Penn State Law

                                    

                                
                            

                        

                    

                
	
                    Public Economics: Taxation, Subsidies, & Revenue eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public Economics: Taxation, Subsidies, & Revenue eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,345

                                    

                                    
                                        PAPERS

                                           11,337

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Corporate Law: Law & Finance eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Law & Finance eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,338

                                    

                                    
                                        PAPERS

                                            6,521

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Tax Law: Practitioner Series eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Tax Law: Practitioner Series eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,063

                                    

                                    
                                        PAPERS

                                            3,229

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul L. Caron at Pepperdine University - Rick J. Caruso School of Law

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

