

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Fair Use Defenses in Disruptive Technology Cases

	
    
        
            
            







    
    










    
    
    
    











			
                    UCLA Law Review, Forthcoming
 
        

    
	

	
	
		
		
			84 Pages
		
		

		Posted: 28 Nov 2023
		
		
		
	

	
		
			
			




	See all articles by Pamela SamuelsonPamela Samuelson
University of California, Berkeley - School of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: November 8, 2023

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		The fair use limitation on the scope of authorial exclusive rights is expected to be the main defense in lawsuits charging generative AI developers with copyright infringement.  Some authors and artists strenuously object to the ingestion of their works as training data for foundation models that power generative AI and to outputs, such as texts and visual art, which they claim unfairly compete with their human creations. Several class action complaints allege, among other things, that the ingestion of in-copyright works as training data infringes copyrightâ€™s exclusive right to reproduce works in copies and that AI outputs infringe the exclusive right to prepare derivative works. They typically claim that generative AI has greatly harmed the plaintiffs, for which they are owed many millions or even billions of dollars in damages. Some assert they have lost licensing fees for use of their works as training data, while others urge Congress to establish a collective licensing regime so that authors and artists can get paid for the value their works have contributed to generative AI systems.

Copyright controversies about new and unexpected uses of copyrighted works enabled by technological advances are far from new. After providing an overview of the law of fair use and the significance of harm to copyright markets in fair use cases, this Article discusses three types of past disruptive technologies that have triggered copyright controversies addressing perceived harms that the technologies or their use allegedly caused. Several disputes addressed the legality of unauthorized photocopying of research and educational materials. Other controversies focused on private non-commercial home taping and technologies that enabled users to make and enjoy those copies.  Still other lawsuits charged technology developers with infringement for copying in-copyright works to make computational uses of their contents. The Article considers lessons that might be gleaned from the resolution of past copyright controversies involving disruptive technologies when courts address fair use defenses and claims of harms to copyright markets resulting from uses of in-copyright works for generative AI. 
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