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		Abstract

		Copyrightability is the key issue in the SAS v WPL case, in which SAS claims that WPL infringed the copyright in its statistical analysis program because of similarities in the input and output formats of the WPL program that allows users of the SAS Language to run those programs on the WPL as well as the SAS platform. 

The brief asks the Federal Circuit to carefully distinguish among three different meanings of â€œcopyrightability.â€� A first meaning concerns whether a creation is a â€œwork of authorshipâ€� eligible for protection as statutory subject matter. A second meaning is whether a statutorily eligible work satisfies the constitutional requirements of original authorship and fixation. A third meaning addresses whether the specific elements of a copyrighted work alleged as the basis of infringement are within the scope of protection that copyright law provides to that work. The last meaning is at issue here: whether the nonliteral elements that SAS claims WPL copied constitute copyright-protectable expression. 

Longstanding precedent holds that the plaintiffâ€™s burden to prove infringement includes a burden to prove that the individual copied elements are protectable in this third sense. Although copyright registration certificates may be prima facie evidence of a workâ€™s copyrightability in the first two senses, they are not prima facie evidence in relation to the third sense.

In keeping with cases that address copyrightability in the third sense, numerous precedents recognize that software embodies many unprotectable elements and that courts must â€œfilterâ€� out those elements before assessing whether infringement has occurred. This is why plaintiffs carry the burden to prove the defendant copied protectable expression in this third sense of copyrightability. 
The	abstraction-filtration-comparison (AFC) test, which the Fifth Circuit has adopted, is essential to determining which nonliteral elements of computer programs constitute protectable expression. The abstraction and filtration steps are best understood as issues of law. The filtration step excludes unprotectable elements of the plaintiffâ€™s work so that the comparison step focuses only on whether the defendant copied a substantial quantum of protectable expression. 

When copyright owners fail to identify specific protectable expression as part of this step, it is proper for courts to dismiss their claims. In this case, the district court faithfully applied the AFC test. Its copyrightability hearing was an appropriate proceeding through which to assess the AFC testâ€™s first two steps as matters of law. Because SAS failed to engage in filtration by identifying specific protectable nonliteral elements in response to WPLâ€™s uncopyrightability evidence, the district court properly dismissed its complaint. 

The AFC test also advances copyright lawâ€™s constitutional purposes and creativity-enhancing objectives. Allowing second comers to emulate existing programâ€™s functionalities and enabling compatibility on a different platform can unleash new rounds of creativity and allow users to continue to enjoy the benefits of their creations. Copyright should not be interpreted to give SAS control over a computer language so many have learned to use. Limiting the scope of copyright protection for computer programs is essential to advancing the constitutional purpose of promoting progress in keeping with the Supreme Courtâ€™s recent pronouncements in Google v. Oracle. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: copyright, copyrightability, software copyright, nonliteral elements, nonliteral infringement, abstraction-filtration-comparison,

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Stallman,  Erik and Samuelson,  Pamela and Asay,  Clark D. and Duan,  Charles, Brief of 44 Intellectual Property Law Scholars as Amici Curiae in SAS Institute Inc. v. World Programming Limited, No. 2021-1542 (Fed. Cir.) (August 30, 2021).  Available at SSRN: https://ssrn.com/abstract=3924712 or http://dx.doi.org/10.2139/ssrn.3924712 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Erik Stallman (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of California, Berkeley - School of Law  ( email )

			

			
			
				
				
				
					587 Simon Hall
Berkeley, CA  94618
United States
5106422485 (Phone)
5106434625 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Pamela Samuelson

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of California, Berkeley - School of Law  ( email )

			

			
			
				
				
				
					Boalt Hall
341 North Addition
Berkeley, CA  94720-7200
United States
(510) 642-6775 (Phone)
(510) 643-2673 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Clark D. Asay

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Brigham Young University - J. Reuben Clark Law School  ( email )

			

			
			
				
				
				
					540 JRCB
Brigham Young University
Provo, UT  84602
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Charles Duan

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				American University Washington College of Law  ( email )

			

			
			
				
				
				
					4300 Nebraska Ave NW
Washington, DC  20016
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				       83

			

		
		
		
			Abstract Views

			      444

		

		
		 
		
			Rank

			  537,268

		

		
	


	

	
		
			
				       11 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,321

                                    

                                

                                
                            

                        

                    

                


        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	
		
			
				
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.097 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	
