

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	The Public Defender as International Transplant

	
    
        
            
            







    
    










    
    
    
    











			
                    University of Pennsylvania, Journal of International Law, Vol. 38, Iss. 3, Forthcoming
 
                    Washington & Lee Legal Studies Paper No. 2017-14
 
        

    
	

	
	
		
		
			62 Pages
		
		

		Posted: 5 Aug 2017
		
		
		
	

	
		
			
			




	See all articles by J.D. KingJ.D. King
Washington and Lee University - School of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: August 3, 2017

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		The last quarter century has seen countries across Latin America and other parts of the world dramatically transition from an inquisitorial criminal justice system to an adversarial system. As a part of this shift in adjudication, these systems have adopted a key component of the adversarial system: the public defender. But while the formal and structural changes in these systems have been profound, the specter of inquisitorialism haunts the public defender organizations and has impeded the progress that reformers had envisioned.  

Largely informed by the United States model, Chileâ€™s public defender organization, the DefensorÃa Penal PÃºblica, was designed to ensure the constitutional right to an attorney in the new adversarial criminal justice system. Although the progress made since the transition to adversarialism has been remarkable, the role of the defense lawyer remains undefined and mired in vestiges of the old inquisitorial system. The public defender has not yet become the meaningful counterweight to the state prosecutor that is the theoretical promise of the adversarial system.  

This Article examines Chileâ€™s transition from an inquisitorial system to an adversarial system, with a particular focus on the public defender and the need for a cultural shift that matches the structural change. This Article discusses the importance of developing a robust criminal defense culture that transforms the public defender from an agent of a state bureaucracy to an active and engaged attorney committed to the interests of her client. The dramatic rise in Chileâ€™s incarceration rate since the transition to an adversarial system suggests that a formally adversarial system without a fully engaged criminal defense system may ultimately be less protective of defendantsâ€™ rights than the old inquisitorial system. 
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